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The letter explained that the agency "has not supported [NYSDEC's proposed use of] fecal 
indicator bacteria (FIB) since 1986"; that EPA's own 2012 RWQC, based on enterococcus 
bacteria, "are the scientifically defensible recreational criteria"; and that EPA therefore 
"expect[s] NYSDEC to adopt [those criteria] for all primary contact recreation waters in the 
state, including Class I and SD waters, as soon as possible .... [T]he State's pathogen standards 
must be revised as quickly as possible to be both scientifically defensible and fully protective of 
the primary contact recreation use." Despite these clear statements that NYSDEC's proposed 
criteria are inadequate, EPA also asserted in the letter that the agency "is not taking action on 
[NYSDEC's revised water quality criteria for Class I and Class SD waters] pursuant to Section 
303(c) of the CWA [i.e., 33 U.S.C. § 1313(c)]." 

III. VIOLATION OF CWA SECTION 303(c)(2)-(4) FOR FAILURE TO REVIEW 
AND EITHER APPROVE.OR DISAPPROVE NYSDEC'S REVISIONS TO 
WATER QUALITY CRITERIA FOR CLASS I AND CLASS SD WATERS 

Whether EPA' s May 9, 2016 letter is construed as "not taking action" or as a finding that 
NYSDEC's revised water quality criteria are inconsistent with the CWA, EPA violated, and 
continues to violate, the CW A due to its failure to perform its mandatory duties under Section 
303(c). 

If EPA's letter is deemed not to be a determination under 33 U.S.C. § 1313( c) that 
NYSDEC's revised water quality criteria for Class I and Class SD waters are not consistent with 
the applicable requirements of the Clean Water Act, EPA is in violation of its mandatory duty 
under that provision to make a determination as to whether such standards are consistent with the 
Act. Furthermore, given EPA's own findings presented in the letter, if EPA has not yet made a 
determination, it has no lawful option but to make a determination finding NYSDEC's revised 
water quality criteria inconsistent with the CW A. 

Alternatively, ifEPA's May 9, 2016 letter represents a detemination that NYSDEC's 
revised water quality criteria for Class I and Class SD waters are not consistent with the Act, and 
an instruction to adopt new criteria for those waters incorporating the 2012 RWQC, then EPA's 
ongoing failure to promulgate such new criteria violates EPA' s mandatory duties under 33 
U.S.C. § 1313(c)(3)-(4). Specifically, because NYSDEC has not revised its criteria as per EPA's 
instruction, 33 U.S.C. § 1313(c)(4) requires EPA to "promptly prepare and publish proposed 
regulations" establishing for New York State the necessary water quality criteria, and to 
"promulgate [ such standards] not later than ninety days after [EPA] publishes such proposed 
standards, unless prior to such promulgation, [the] State has adopted a revised or new water 
quality standard which the Administrator determines to be in accordance with [the CWA]." EPA 
has failed to do this. 

The CW A's citizen suit provision authorizes suit against "the Administrator where there 
is alleged a failure of the Administrator to perform such act or duty under this chapter which is 
not discretionary with the Administrator." 33 U.S.C. § 1365(a)(2). Under this provision, a citizen 
may sue to compel EPA to perform its mandatory duties under 33 U.S.C. § 1313(c). See, e.g., 
Miccosukee Tribe of Indians v. EPA, 105 F .3d 599, 602-03. 
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At the close of the 60-day notice period, we intend to file a citizen suit against EPA to 
compel it to perform the nondiscretionary duties which it has failed to perform and continues to 
fail to perform. We intend to seek injunctive relief, attorneys' fees, and litigation costs for these 
violations. During the 60-day notice period, we are willing to discuss effective remedies for the 
violations noted in this letter. Please do not hesitate to contact us at (914) 422-4343 if you wish 
to discuss this matter. 

IV. IDENTIFICATION OF PERSONS GIVING NOTICE AND LEGAL 
COUNSEL 

The Noticing Parties are identified on Exhibit A to this letter. 

~ 
Todd D. Ommen 
Managing Attorney 

J~~ 
Ashley N. Stilson 
Legal Intern 

Pace Environmental Litigation Clinic, Inc. 
Elisabeth Haub School of Law 
78 North Broadway 
White Plains New York 



Connecticut Fund for the Environment 
(d/b/a Save the Sound) 

900 Chapel St., Upper Mezzanine 
New Haven, CT 06510 
Telephone: (203) 787-0646 

Natural Resources Defense Council 
40 W 201h St., 11th Fl. 
New York, NY 10011 
Telephone: (212) 727-2700 

Riverkeeper, Inc. 
20 Secor Rd. 
Ossining, NY 10562 
Telephone: (914) 478-4501 

Waterkeeper Alliance, Inc. 
180 Maiden Lane, Suite 603 
New York, NY 10038 
Telephone: (212) 747-0622 

Raritan Baykeeper, Inc. ( d/b/a NY /NJ 
Baykeeper) 
52 W. Front St. 
Keyport, NJ 07735 
Telephone: (732) 888-9870 

Bronx Council for Environmental Quality 
(c/o Friends of Van Cortlandt Park) 
Joyce Hogi, President 
80 Van Cortlandt Park South, apt. E 1 
Bronx, NY 10463 
Telephone: (646) 529-1990 

Newtown Creek Alliance 
Michael Heimbinder, Board Chair 
48-18 Skillman Ave. 
Sunnyside, NY 11104 
Telephone: (347) 504-6701 

Exhibit A 

Jamaica Bay Eco watchers 
Dan Mundy, Sr., President 
56 West 14th Rd. 
Broad Channel, NY 11693 
Telephone: (718) 634-5032 

New York City Water Trail Association 
251 Clermont Ave., 
Brooklyn, NY 11205 
Telephone: (917) 656-7285 


